
332 

29 CFR Ch. XX (7–1–06 Edition) § 2204.308 

the Secretary had an opportunity to 
introduce evidence supporting the cita-
tion or notification of proposed penalty 
(for example, a citation was withdrawn 
or settled before an evidentiary hear-
ing was held), the Secretary may sup-
plement the record with affidavits or 
other documentary evidence of sub-
stantial justification. 

(b) A request that the judge order 
further proceedings under this section 
shall specifically identify the informa-
tion sought or the disputed issues and 
shall explain why the additional pro-
ceedings are necessary to resolve the 
issues. 

[46 FR 48080, Sept. 30, 1981, as amended at 52 
FR 5457, Feb. 23, 1987] 

§ 2204.308 Decision. 
The preparation and issuance of deci-

sion shall be in accordance with 
§ 2200.90. Additionally, the judge’s deci-
sion shall include written findings and 
conclusions on the applicant’s eligi-
bility and status as a prevailing party 
and an explanation of the reasons for 
any difference between the amount re-
quested and the amount awarded. The 
decision shall also include, if at issue, 
findings on whether the Secretary’s po-
sition was substantially justified, 
whether the applicant unduly pro-
tracted the proceedings, or whether 
special circumstances make an award 
unjust. 

§ 2204.309 Commission review. 
Commission review shall be in ac-

cordance with §§ 2200.91 and 2200.92. The 
applicant, the Secretary, or both may 
seek review of the judge’s decision on 
the fee application, and the Commis-
sion may grant such petitions for re-
view or direct review of the decision on 
the Commission’s own initiative. The 
Commission delegates to each of its 
members the authority to order review 
of a judge’s decision concerning a fee 
application. Whether to review a deci-
sion is a matter within the discretion 
of each member of the Commission. If 
the Commission does not direct review, 
the judge’s decision on the application 
shall become a final decision of the 
Commission 30 days after it is received 
and docketed by the Executive Sec-
retary of the Commission. If review is 
directed, the Commission shall issue a 

final decision on the application or re-
mand the application to the judge for 
further proceedings. 

§ 2204.310 Waiver. 
After reasonable notice to the par-

ties, the Commission may waive, for 
good cause shown, any provision con-
tained in this part as long as the waiv-
er is consistent with the terms and 
purpose of the EAJA. 

§ 2204.311 Payment of award. 
An applicant seeking payment of an 

award shall submit to the officer des-
ignated by the Secretary a copy of the 
Commission’s final decision granting 
the award. 
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§ 2205.101 Purpose. 
This part effectuates section 119 of 

the Rehabilitation, Comprehensive 
Services, and Developmental Disabil-
ities Amendments of 1978, which 
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amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States 
Postal Service. 

§ 2205.102 Application. 

This part applies to all programs or 
activities conducted by the agency. 

§ 2205.103 Definitions. 

For purposes of this part, the term— 
Assistant Attorney General means the 

Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities conducted by 
the agency. For example, auxiliary aids 
useful for persons with impaired vision 
include readers, brailled materials, 
audio recordings, telecommunications 
devices and other similar services and 
devices. Auxiliary aids useful for per-
sons with impaired hearing include 
telephone handset amplifiers, tele-
phones compatible with hearing aids, 
telecommunication devices for deaf 
persons (TDD’s), interpreters, 
notetakers, written materials, and 
other similar services and devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other conveyances, or other 
real or personal property. 

Handicapped person means any person 
who has a physical or mental impair-
ment that substantially limits one or 
more major life activities, has a record 

of such an impairment, or is regarded 
as having such an impairment. 

As used in this definition, the phrase: 
(1) Physical or mental impairment in-

cludes— 
(i) Any physiological disorder or con-

dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genitourinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, 
muscular dystrophy, multiple sclerosis, 
cancer, heart disease, diabetes, mental 
retardation, emotional illness, and 
drug addiction and alcoholism. 

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning, 
and working. 

(3) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(4) Is regarded as having an impairment 
means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 

(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in subparagraph (1) of this defini-
tion but is treated by the agency as 
having such an impairment. 

Historic preservation programs means 
programs conducted by the agency that 
have preservation of historic properties 
as a primary purpose. 
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